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Court of Sppealg, J0is;trict of Columbia 


January Term, 1932. 


No. 5517. 


Nellie Kluo, Appcllaiif, 


vs. 


W.\SHixGTON Railway and Electric CoMP.^ixY, 

A ppellee. 


BRIEF ON BEHALF OF THE APPELLEE. 


STATEMENT OF THE CASE. 

! 

In the statement contained in tlie brief of appel¬ 
lant, counsel fails to present clearly the issues in 
volved in the trial in the Supreme Court. j 
To the declaration tiled by aiipellant (ihaintilff be¬ 
low) appellee tiled three pleas, namely, (1) a g(|neral 
denial of the alleged acts of neglig-ence; (2); that 
lilaintitY’s injuries were the result of her own inegli- 
gence; and (3) a idea by way of confessioii and 












avoidance, setting- np that plaintiff below, in consid¬ 
eration of the sum of two hundred and fifty dollars 
jiaid her by defendant below, had released appellee 
from all liability on account of the accident and in- 


juri(‘s coni])lained of in the declaration. 

Issu(“ was joined u])on the first and second pleas, 
'i’o till' liiird plea, setting- up the release, appellant 
tiled a repli<-atioM in which she alh'ged that tin* re- 
h-as<‘ sot up in said third plea: “was made U 2 )on false, 
fi-aiululeiit and deceitful representations, made to the 
Itlaiulilf l)y the (hd'endant, by its representative or 
agent, who procured her signature to said paper 
iindiM- circumstances rendering- said i)ai)er void and 
of no c-nV'ct, said false representations, deceit and 
fraud having been practised by the defendant in part 
in the following manner * * The rei)lication 

further proceeds to allege that plaintiff was induced 
to e.\ecut(‘ the release while she was in a hospital, 
a.nd was sick and in great i)ain, and unable to under¬ 
stand the nature of the transaction; that she believed 
the paper to be a receipt for an advance of money 
on account of hos})ital ex{)enses; “that tin* defendant, 
its rej)resenta;tive or agent further rei)resented that 
the acceptance of the money would not bar or in any 
way interfere with ijlaintitf's right of action against 
tlie defendant, and that she would be at liberty to 
bring suit after she left the hosj)ital, and defendant, 
its rei)resentative or agent further represented that 
the alleged release was merely a receij)! for the two 
hundred and tifty dollars which she was to receive, 
and believing and trusting- said rei)resentative or 
ligent, she was induced and i)ersuaded to sign said 
paper which she had not read nor had any one read 
to her, but the i)laintiff signed said ])aper relying 
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solely on the statements and representations of said 
defendant, made by and throngh its representative or 
airent, as to its character; and she further aft-i's and 
says that had she known the truth with respeji't to the 

matters herein set forth, and had she not bi?en in a 

1 

sick and hi.si'hly nervous condition, and had she not 
been deceived and misled by defendant’s rb])resen- 
lative or a.u'ent as aforesaid, she would njot have 
si_<>-ned said pai)(‘r, nor would she have accepjted said 
check. * * *” I 

To tin' n'plicalion aforesaid a rejoindc'r \yas fiknl 
oil bc'half of ap])ellee, denyini>: that the release was 
procured upon false, fraudulent and dcH-eitfiil i-e])re- 
sentations made to plaintiff by defeudant,| lyv its 
I’eprescutative or a.u'ent, and further (huiyiin.n' that 
plaintiff’s sinuature was jirocured thereto uppn false 
r(“presentations, deceit and fraud praclisi'di by de- 
fmidant in whole or in imrt, as alleged in h^r repli¬ 
cation. rpon the issues thus olferi'd, the case pro¬ 
ceeded to trial. 

It is obvious that the attack upon the validity of 
tlie release jileaded and proved by appi'lleej (dc'feu- 
dant lielow) was scpiarely based u])on the avyrmenls 
of the replication to the third jilea, and tliat tjie issue 
so made was that ajipellee had obtaiiu'd thisj relc'asc' 
l;y fraud and misreiiresentation ])ractised oij its be- 
b.alf by its agent or reiiresentative. I 

The facts as disclosed by the evidence, witl^out any 

I 

contradiction or disjnite in the testimony, sh|ow that 
a Mrs. Lehner, who was ap])ellant’s daughtek, called 
u])on Mr. Keyser, who is Assistant Counselj, Secre¬ 
tary and Acting Treasurer for ajiiiellee, ancjl whose 
duties included the consideration of claims fbr dam¬ 
ages (Bill of Exceptions 12). This visit pccurred 
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about tlic middle of January, 192S, and Mrs. Lehner 
called on behalf of a])pellant, her mother, concerninij 
a settlement. Mr. Kevser told Mrs. Lehner that he 
could not settle the claim and that her mother would 
l)robably have to consult an attorney (Bill of Ex¬ 
ceptions 111). About a week later Mrs. Lehner aii’ain 
called upon Mr. Keyser, who then told her that h(‘ 
f(4t that a.pi)ellee would not be justified in making 
any substantial setthmient (Bill of Exce])tions lo). 
Mrs. Lehner said her mother was still confined to the 
hospital, and that she, Mrs. Lehner, wished that llu' 
com])any could see its way clear to do something for 
lier mother, and at Mrs. Lehner's suggestion, ^fr. 
l\(‘vser agi’ced to i)av two hundred and fiftv dollars 
(Bill of Excei)tions 14), in full settlement of her 
mother's claim (Bill of Exceptions 17). He told 
her that it would be necessary for !Mrs. King to exe 
cute a reh'ase and had the release i)rei)ared and 
turned it over to Mrs. Lehner, and told her it would 

bi‘ necessarv for her to have her mother execute the 

* 

release in the ])resence of a Notary Public of their 
own selection and have the release signed bv two wit- 
nesses in addition to having it notariz(‘d, and tlud 
upon tlu' retui'u of that release duly e.xecuted to the 
office of Mr. Keyser, he would issue a check for the 
amount stated. Mrs. Lehner returned with the rc- 
h“ase, which, ai)i)eared to be jiroperly executed before 
a Notary Public, and api)eared to have been xvfit- 
nessed by )Mrs. Lehner and her husband, and witness 
took the release and gave a check to Mrs. Lehner, 
payable to the order of Mrs. Nellie King, in the sum 
of two hundred and fifty dollars (Bill of E.xce])- 
tions 14). Mr. Keyser had not seen Mrs. Lehner 
since giving her the check, and at the time he gave 
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lier the check he had never seen Mrs. King, i^or had 
any representative of the railroad company so far as 
known to witness. He had never seen Mrs. iLehner 
before her first visit to him, and she lias never been 
ill the employ of the Washington Kailway anti Elec¬ 
tric ('‘ompany. Nothing whatever was given of prom¬ 
ised to her by appellee in connection with th(i trans¬ 
action (Bill of Exceptions 15). 

Witness Kevser identified the check referred to 
and also the release (Bill of Plxceptions 115-16). 
Botli of tliese instruments had previously becin iden¬ 
tified by appellant while under cross-examination, 
and she testified that the endorsement on tlie back 
of tlie clieck was her signature (Bill of Exce])tions 
4-5-l>()-.’>7-MS; Defendant’s exhibit Nos. 1 and 2, fol¬ 
lowing jiage 17, Bill of Exceptions). The irelease 
and check were otfered and received in e^^idence 
(Bill of Exceptions 17). | 

William F. Jorgensen, called on behalf ofj apixd- 
lee, testified that in 1928, he was a Notary I Public 
and thinks he saw plaintiff in that year in Proyidence 
Hospital. To the best of his recollection, appellant’s 
daughter and son-in-law came to the place o|f busi¬ 
ness of witness and asked him to aceom])any them to 
I’rovidence Hospital to acknowlc'dge a paper,| which 
witness did. Believes that the lady and gentlemen 
who came for him were named Lehner. Nobodv 


known to witness to be connected with the Washing¬ 
ton Kailway & Pllectric Company ever si)oke to wit¬ 
ness about the case at the time the Lehners c^me to 
his office. Witness notarized the release, an4 Mary 
A. and Charles K. Lehner witnessed it in his jjres- 
ence. A correction appears on the paper; Mrs. Leh¬ 
ner signed on the wrong line and witness dre\y a line 
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tliroiiirli licr ^«i, 2 :natnrc and initialed the change (Bill 
of Exceptioiij;: 27). Witness read the paper over to 
apj)ellant and she said she understood it. Xothini*' 
was said in his presence reirardiii”; a receipt for 
money on account of (‘xpenses. As near as he rc'calls. 
^Irs. Klusi‘'s son-in-law and danuhter. and possil)ly 
a nurse who l)rou,<>-ht in pen and ink, in order that she 
could siun the i)aper, were the only ones i)rcsent at 
the tinu“; does not recall .any one (‘Ise beine: present; 
as far as wituss knows no one n'prescuitine: tlie r,ail- 
way company was present; the ])ersons who came for 
him to <>() to the hos])ital had the pa])er that appel¬ 
lant sinned. Witness and ap])ell<ant discussed this 
thinn. and lie .isked her if she understood it ; most 
of the conversation was in I’eu'ar’d to sinniiin that 
papeia Apix'llant was jiroiiped ui». (‘ither in hial or 
in a whec‘1 cliair, jirobaliiy in bed. The handwritinn- 
in mauusei'ipt.of the jurat is that of witness, and he 
did that at the hospital (Bill of Exceptions 2S). 

It appeared in the testimony that both Mrs. Lehner 
and her husliand were non-residents at the time of 
the ti'ial. Ap])ellant testified that they were in Texas, 
where tlu“y had been for a lonn time (Bill (d‘ Ex- 
ceptions 4). Witness Keyser wrote Mrs. Lehner, but 
rc'ceived no response, nor was his letter returned 
(Bill of Exei'ptions 15). 

Counsel for a])pellant endeavored to elicit testi- 
monv from her as to what her daunhter had said to 
her coneerninn' the nature of the release, but objec¬ 
tion to such testimonv was sustained. 

% 

Xo other testimony refiecting" upon the issue that 
the release had been obtained by fraud practised 
upon appellant by a])pellee, through its agents or 
representatives, was adduced or offered. 
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Appellant’s brief, page 3, correctly states that ap- 
jH'llee moved below for a directed verdict ;at the 
close of 2 >laintiff’s case. Xo evidence had beenjoffered 
even tending to ])rove that any agent or re 2 )resenta- 
tive of api)ellee had fraudulently obtained fr|)m ap¬ 
pellant the release which she admitted haviiig exe¬ 
cuted in her rei)lication to ai)])ellee’s third i)lea, and 
we submit that the (’ourt below was most clihritablv 
disposed towards appellant when he overruled this 
motion. 

When all of the evidence was in, the motion ivas re¬ 
newed, and, we submit, most pro)»erly granted. 

ARGUMENT. 

The a!leg(‘d eri'or in pmanitting witness Keyser to 
testify as to statenumts made to him by Mrs. J^ehner 
out of the presence of ])laintilf is untenablel Ap- 
])ellant had the burden of })roving that the release 
had b(‘en fraudulently obtaiiuxl by some representa¬ 
tive of the railway company. The circums^tances 
under which the* release was ])repared and de|ivcred 
to Mrs. Lehner were paid of the rrs ficsiac, aijid, the 
(piestion of motive or intent being involved, it was 
necessary and jiroper to show what transactiotis had 
occurred, and what had induced the representative 
of the comiiany, IMr. Keyser, to prepare and (|leliver 
this {laper to !Mrs. Lehner. | 

When fraud is alleged, it is jiroiier for a jdefen- 
dant charged therewith to exidain the circumstances, 
motives and transactions incident to and prodneing 
the alleged fraudulent act, and this is what Mr. I^eyser 
was jiermitted to do in the testimony projier^y ad¬ 
mitted (Chichester Chemical Co. et al. vs. United 
States of America, 59 W. L. K. 362; WigmOre on 
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Evidence (second Ed.), paragraphs 1725-26-1731; 
Mutual Life Insurance Company vs. Hillmon, 145 
U. S. 295). 

It seems so conclusively a])parent that appellant 
could not establish fraudulent conduct on the part 
of ai)])etlee by testifying to conversations between her 
self and her daughter out of the presence of any rej)- 
resentative of api)ellee, that no citation of authority 
ui)on this ))ro})osition should be recpiired. 

In order to sustain the contention that the daughter 
of appellant was the agent of api)ellee in the matter 
of the settlement and release of the claim (a most 
e.\traordinary proposition, and one not warranted 
by a scintilla of evidence), counsel for appellant, 
ui)on whom r(>sted tin* burden of proof concerning 
the alleged fraud, sought in the Court below to sus¬ 
tain this burd(‘n by testimony of appellant as to 
what her daughter had told her. when no representa¬ 
tive of api)ellee was present, and without a particle 
of proof to sustain the contention that Mrs. Lehner 
acted as agent for api)ellee. In fact, all of the evi¬ 
dence adduced was directlv to the contrarv of this 

* ^ 

contention. 

('ertaiiily tlun-e was no (‘rror in refusing to submit 
t(» a jury, as] an issue of fact, the alleged agency of 
Mrs. Lehner for appellee, when not even a scintilla 
of evidence had been adduced to show that she was 
such agent, and every natural inference was to the 
contrarv. 

This Court has held, in line with every authority, 
including those cited on behalf of apj^ellant, that 
agency will not arise from mere i)resumption, or by 
way of argument, but that the authority of the agent 
must in all cases be established bv evidence of the 
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acts or statements of the principal, and that the 
a'jent's acts and statements can not be made use of 
airainst llie jn’incipal until the fact of his agency has 
first been shown by other testimony (Swift vs[ White 
Oak Ooal Company, 44 Apji. D. 0. 159). I 

The burden was on api‘)ellant to show that her 
daugliler was agent for appellee, and this Can not 
be done l)y suggesting what Mr. Myers “maiy have 
l)nt into Mrs. Lehner’s mind” (api)ellant’s brief, 
page 12), or that the jury should have been permit- 
t(‘d to speculate concerning this matter, with |no evi¬ 
dence whatever to support his contention. 

We entirely agree with his authorities that iagency 
can not l)e presumed, but must be proved, but! he en¬ 
tirely overlooks the fact that his client is the one 
who must bear the burden of proof when she takes 
the ])osition that her own daughter was agent for 
the a])pellee. | 

His brief is not quite frank. He states therein 
(page 2), that api)ellant can read printed matter, but 
can not write. That she could sign her narrie, and 

I 

did sign her mune when she endorsed the check for 

^ i 

two hundred and fifty dollars, sufficiently ajijpears 
fi'om the record (Bill of Kxcei)tions 4-5-2Gi-87-3S; 
Defendant’s e.xhibit Xos. 1 and 2, following jiage 17, 

i 

Bill of H.xcejjtions); and his statement at the bottom 
of i)age 11 of his brief, that appellant admitted that 
the signature on the release looked like hers, as well 
as that on the check, is inconsistent with heri testi¬ 
mony as set forth on ])ages 4 and 5 of the Bill of 
Hxcei)tions, wherein she stated, when asked if she 
had any doubt if the signature was hers, “Xo sir, 
that is the way I wrote it”, and as to her signature 
upon the other pai)er in question, replied, “Yqs, sir, 
it is.” i 
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case in chief, and that upon all of the evidence there 
can be no question as to the propi'iety of tl|e ver¬ 
dict directed for appellee. Nothing in the yecord 
would have justified the invalidation of the release 
executed by appellant, or have warranted any jury 
in finding that any representative of appellee had 
been guilty of any misre])resentation or fraud iin the 
matter of obtaining such release, and notwitlijstand- 
ing that the burden of i)roof rested upon appellant to 
fstablish that her daughter was the agent of appellee 
for the i)urpose of peri)etrating fraud upon heir own 
motlier, no competent proof whatsoever was bfifered 
by appellant to sustain this burden. 

Respectfully submitted, j 

I 

P. H. .M ARSHALL, 

I 

Hkxry "W. Kki.i.y, I 

Attorneys for Appellee. 
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